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I. CALL TO ORDER 

II. PUBLIC PARTICIPATION 

III. PRESENTATIONS 

1. 300 West LLC/Arnold Engineering 
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4. Jeff Diver-Attorney for Residents (Documents Only) 
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IV. OLD BUSINESS 

1. Groundwaster Use Restriction Ordinance 
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  Environmental Information Logistics, LLC |534 Duane Street Glen Ellyn, Illinois | 630.942.0635 

 

December 9, 2019 
 
Mr. Jack D. Franks 
County Board Chairman 
McHenry County Government Center 
2200 North Seminary Ave. 
Woodstock, Illinois 60098 
 
Re:  Groundwater‐Use Restriction Ordinance – 300 North West Street, Marengo, Illinois  
 
Dear Chairman Franks: 
 
On behalf of 300 West  LLC  (“300W”), Environmental  Information  Logistics,  LLC  (“EIL”)  submits  this  letter  to McHenry County  to 
summarize the benefits of adopting a groundwater‐use restriction ordinance to address environmental conditions at the property 
located at 300 N. West Street, Marengo, Illinois (the “Site”).   
 
EIL  is a  technical consultant engaged by 300W since 2016  to address  requirements of  its consent order with  the  Illinois Attorney 
General (“IAG”).  300W is a privately‐held real estate investment and management firm that owns the Site.  The Arnold Engineering 
Co.  (“Arnold”)  is a privately‐held manufacturer of magnet‐related products and has been a  tenant of 300W  since 2006.   Arnold 
employees approximately 60 workers at the Site.     
 
The  attached  report  presents  the  basis  for  establishing  a  groundwater‐use  restriction  ordinance  under  the  Illinois  EPA’s  Site 
Remediation Program (“SRP”) and Tiered Approach to Corrective Action Objectives (“TACO”) that govern cleanup of the Site.   
 
300W understands that groundwater impact in the area of the Site is a concern for the community.  By establishing a groundwater‐
use restriction ordinance for the Site, McHenry County can protect the human health of its citizens, meet standards for preservation 
of  the environment, allow  continued  recreational and agricultural use of MCCD property without  compromising  its mission, and 
provide a pathway to closure for neighbors of the Site.    
 
Project Background 
 
Industrial activities have taken place at the Site for more than 100‐years.  Past Site owners and operators used solvents and other 
constituents that are now subject to regulatory cleanup standards.  300W purchased the property in 2006.   
 
300W identified the Site as a “brownfield” to the Illinois EPA and enrolled the property in the SRP in June 2007.  300W then embarked 
on a series of  increasingly extensive  investigations of environmental conditions at the Site.  300W’s actions  led to discovery of the 
groundwater conditions near the Site and a consent order with the IAG to perform Site investigation and remediation. 
 
Tier 2 Cleanup Standards and Institutional Controls are a Standard Illinois EPA‐Approved Approach  
 
SRP and TACO provide three tiers of cleanup levels.  The tiered approach allows for a level of cleanup that can be reasonably achieved, 
with the oversight and approval of Illinois EPA.  The three tiers of cleanup levels allowed under TACO are equally protective of human 
health and the environment, and account for the use of the property and potential impacts to stakeholders.  300W plans to implement 
a Tier 2 cleanup of the Site that requires an institutional control consisting of a groundwater‐use restriction ordinance prohibiting the 
potable use of groundwater within a carefully defined area.   
 
A Tier 2 cleanup with institutional controls will not relieve 300W of having to remediate the Site to address risks posed to groundwater, 
workers on site, and/or nearby residents.  300W will address potential sources of groundwater impact on the Site by excavating and 
properly disposing of soils that exceed Tier 2 cleanup levels at a permitted landfill.  On‐site workers will be protected from any risks 
posed by  impacted soil through the use of asphalt or concrete “caps” or barriers.   300W will also complete connections between 
residents’ homes and the water main they have already constructed to supply the residents with safe drinking water.  300W continues 
to document completion of these activities in a series of reports submitted to the IAG and Illinois EPA.     
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Chairman Jack D. Franks  ‐ 2 ‐  December 9, 2019 
 

  Environmental Information Logistics, LLC |534 Duane Street Glen Ellyn, Illinois | 630.942.0635 

 

Groundwater‐use  restriction  ordinances  are  a  common  component  of  environmental  remedies  in  Illinois’  SRP.  In  fact,  eight 
municipalities have adopted groundwater ordinances in McHenry County since 1996.  Hundreds of local governments have done the 
same across Illinois. The ordinances allow public and private entities to complete practically achievable cleanups that are protective 
of human health and the environment.  These municipalities have benefited through economic re‐development of blighted property, 
expansion of commerce, and retaining valued employers that provide jobs and expand the tax base.  Elected officials led the process 
of adopting ordinances because it was the right choice for the community.  In short, Tier 2 cleanups that rely on institutional controls 
are a common and accepted approach for addressing legacy environmental conditions.   
 
A Groundwater Use Restriction Ordinance is the Most Viable Option 
 
A groundwater use  restriction  is  the most viable option  to address  the groundwater  conditions off‐Site.    It  is well established  in 
scientific research that groundwater is not easily remediated.  Illinois EPA recognizes remedies like pumping and treating groundwater 
take decades and are generally ineffective.  In recognition of this issue, Illinois EPA has adopted risk‐based cleanup levels (like TACO) 
and allows use restrictions as an integral part of remedies.  In this case, we have considered various options and determined there is 
no viable remedial alternative to address groundwater – any active remedy will take decades to achieve cleanup thresholds.  In fact, 
Illinois  EPA  likely would  still  require  a  groundwater‐use  restriction  ordinance  during  the  extended  timeframe  it would  take  for 
groundwater pollutant levels to drop below applicable standards.  Without a use restriction for groundwater, the Site will continue to 
pose a risk to human health and the environment. 
 
An Ordinance will not Restrict MCCD Property Use or Compromise its Mission 
 
We  recognize  the County has  received an objection  to a groundwater ordinance  from  the McHenry County Conservation District 
(“MCCD”).  The basis for the objection is unclear given the legacy circumstances we are working to address and the fact that the off‐
Site issue is limited to groundwater beneath property.  While MCCD’s mission of providing and preserving open space for the benefit 
of the public is appreciated, the objective of protecting residents from exposure to impacted groundwater, as part of an Illinois EPA‐
approved  remedy, must  take  priority.    300W,  with  the  approval  of  Illinois  EPA,  is  working  to  protect  human  health  and  the 
environment.   
 
Impacted groundwater from or near the Site does not pose risk for recreational or agricultural use of MCCD property.   Persons on 
MCCD property for recreation are not exposed to groundwater and will still enjoy the open lands.  The existence of the ordinance will 
not impair recreational enjoyment of MCCD property.  MCCD will be able to continue to use groundwater for agricultural irrigation 
under the ordinance.   
 
300W understands MCCD’s commitment to environmental stewardship, preservation, and protection.   Adopting the ordinance to 
allow a decades‐old environmental impact to be cleaned up while preserving the undeveloped state of MCCD property is consistent 
with this mission.  The alternative, that is, some type of active remedy, likely would still require a restriction on groundwater use for 
the foreseeable future and would result in intrusive remediation work and possibly construction and operation of infrastructure on 
MCCD property incompatible with its recreational use.    
 
At  this  time, 300W  requests  that  the County agree  to move  forward with  a groundwater‐use  restriction ordinance  for  the  area 
described in the attached report to allow resolution of environmental conditions near the Site.  In order to proceed with the ordinance, 
or if you have any questions, please contact Howard Jablecki, counsel to 300W, at Klein, Thorpe and Jenkins, Ltd. at (312) 984‐6400 or 
hcjablecki@ktjlaw.com.          
 
Sincerely, 
Environmental Information Logistics 

 
Joseph D. Miller, P.G. 
Project Manager 
 
cc:  Howie Jablecki – Klein, Thorpe and Jenkins, Ltd.   
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1.0  Introduction 
 
Environmental Information Logistics, LLC (“EIL”) has prepared this report for McHenry County to document justification 
for adopting a groundwater‐use restriction ordinance under the Illinois Tiered Approach to Corrective Action Objectives 
(“TACO”) rules to address environmental conditions at the property located at 300 North West Street in Marengo, Illinois 
(“Site”) on behalf of 300 West LLC (300W).   
 
2.0  Background and Regulatory Framework 
 
The Site covers some 90‐acres on the northwest side of Marengo as shown on Sheet 1 in Attachment 1.   
 
300W voluntarily enrolled the Site  in the Site Remediation Program  (“SRP”)  in 2007 with  the  intent of obtaining a no 
further remediation (“NFR”) letter from the Illinois EPA.  In order to understand the basis for a groundwater ordinance 
within Illinois’ regulatory construct, the following discussion provides background regarding the objectives, mechanisms, 
and requirements for the SRP and how it relates to the Tiered Approach to Corrective Action Objectives.   
 
2.1  The Illinois Site Remediation Program and Tiered Approach to Corrective Action Objectives  
 
Illinois has provided a mechanism for applicants to voluntarily investigate and remediate environmental conditions since 
1989.  The Illinois SRP is authorized in the Illinois Environmental Protection Act and codified in Illinois Pollution Control 
Board rules (Title 35, Illinois Administrative Code Subtitle G Part 740).  Applicants enrolled in the SRP commit to investigate 
specified pollutants (Part 740) and to meet environmental standards for identified compounds, with Illinois EPA review 
and oversight.    
 
The standards for remediation, aka the Remedial Objectives (“ROs”), derive from the Tiered Approach to Corrective Action 
Objectives  (“TACO”). TACO sets out risk‐based standards  to protect human health and  the environment  (35  IAC 742).  
TACO describes the procedures for evaluating risk to human health and the environment associated with exposure to 
environmental pollutants in soil, groundwater, and soil gas on residential and industrial/commercial sites.   
 
2.2  Remedial Objectives 
 
TACO provides for three levels of ROs.  Tier 1 numeric ROs are listed for most of the target compounds relative to exposure 
routes (e.g., residential soil ingestion or construction worker soil inhalation).  Tier 2 ROs can be calculated by the applicant 
to account for site‐specific variables like, for example, the rate of groundwater flow.  The objective of the SRP in providing 
tiered ROs  is to allow alternate cleanup methods  that remain protective of human health and the environment while 
promoting the return of brownfield sites to valuable use.   Tier 3 ROs rely on future property uses, toxicological  inputs, 
cancer risk above 1 in a million, site‐specific exposure data, and other site‐specific factors.    
 
300W plans to use Tier 2 ROs in this case for the Site.  
 
2.3  Institutional Controls  
 
TACO provides for institutional controls or non‐engineered mechanisms like administrative and legal vehicles to eliminate 
exposure routes and protect human health and the environment.  For instance, in addition to active remedial activities 
like soil removal, the Site itself will be subject to at least two institutional controls as part of the remedy. An environmental 
land use control (“ELUC”) will be established limiting use of the Site to industrial/commercial purposes.  The Site will also 
have an ELUC that prohibits potable (i.e., ingestion) use of groundwater in order to eliminate the groundwater ingestion 
exposure route.   
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  ‐ 2 ‐   

An ordinance that restricts potable groundwater use  is a form of an  institutional control commonly applied as part of 
TACO remedies.  Restriction ordinances are adopted when it will take time for groundwater contaminants to attenuate 
and/or  to eliminate  risk  from groundwater consumption.   The administrative prohibition of potable groundwater use 
within the ordinance boundary protects the populace from risk associated with this exposure pathway. The ordinance can 
still allow for agricultural or other non‐potable uses of groundwater with Illinois EPA approval.     
 
3.0  Overview of Site and Project History 
 
Industrial activities have taken place at the Site for more than 100 years.  Past owners and operators used solvents and 
other constituents that are now subject to regulatory cleanup standards.  300W purchased the property in 2006.  
 
300W identified the Site as a “brownfield” to the Illinois EPA and enrolled the property in the SRP in June 2007.  300W 
then embarked on a series of increasingly extensive investigations of environmental conditions at the Site while regularly 
reporting the results to the Illinois EPA.  300W’s actions led to discovery of the groundwater conditions near the Site and 
a consent order with the Illinois Attorney General’s Office (“IAG”) to perform Site investigation and remediation. 
 
Since enrolling the Site in the SRP, 300W has conducted a detailed and extensive investigation. What began as a limited 
investigation of specific areas evolved into a very large and complex matter extending off‐Site. The number of investigatory 
locations 300W has completed since 2006 is summarized below.   
 

Investigation Location Type  2006  2008  2010  2011  2013  2015  2017 

Drilled Soil Boring Location  27  9  40  11  38  135  97 

Installed Groundwater Monitoring Well Location  ‐‐‐  ‐‐‐  30  2  23  49  38 

Point‐In‐Time Groundwater Sample Location  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  1  15 

Subsurface Pore Water Sample Location  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  1 

Subsurface Soil Gas Probe Location  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  2 

Off‐Site Residential and Irrigation Wells Samples  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  25  ‐‐‐ 

Surface Soil Sample Location  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  1  ‐‐‐  ‐‐‐ 

Surface Water Sample Location  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  ‐‐‐  1 

 
The  investigation resulted  in 115,436  laboratory analytical results for samples of environmental media collected at the 
Site. Of those 115,436 laboratory results, there were 97,206 samples that had no detection of a constituent of concern as 
shown in the following table.   
 

Number of Detections and Non‐Detections Comprising the 115,436 Lab Results  

Fraction  Detects  Non‐Detects 

Metals  13,461  8,995 

VOC  4,373  38,708 

PAHs  329  8,525 

PCBs  34  3,711 

SVOC  24  27,706 

Pesticides  9  9,561 
 

18,230  97,206 

 
Greater  than  five  times  as  many  (i.e.,  97,206)  non‐detects  have  been  identified  at/near  the  Site  than  detected 
concentrations (i.e., 18,230).  In addition, groundwater impacts are sporadic and inconsistent.  As a result, and as further 
discussed below, active remediation of historic impacts to groundwater at the Site is not feasible.           
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4.0  Project Status   
 
300W constructed piping to convey City of Marengo drinking water to residents along Railroad Street and Ritz Road  in 
2017.  300W obtained access to the residents’ properties to allow construction of the lateral connections to their homes’ 
after resolving legal disputes in fall 2019.  300W has continued to supply affected residents with bottled drinking water 
throughout this process.  300W plans to construct the lateral connections to supply city water to neighboring residents as 
soon as possible.  The intensive phases of investigation at the Site have been concluded. Additional investigations to close 
data gaps and refine the extent of some parameters in soil and groundwater will be performed.     
 
After concluding the above‐described investigations, 300W will establish Tier 2 remedial objectives and propose them to 
the Illinois EPA.  300W seeks to inform Illinois EPA at that time that a groundwater‐use restriction ordinance extending 
north and west of the property will be part of the final remedy.    
 
5.0  Tier 2 Remediation 
 
Drawings showing sample locations on‐ and off‐Site meeting Tier 2 ROs are provided as Sheets 2 and 3, respectively, in 
Attachment 1.  300W plans to remediate soils on the Site to meet approved ROs by excavation and off‐site disposal at a 
permitted landfill approved to accept this waste.  300W will construct engineered concrete or asphalt barriers on the Site 
(aka caps, like a parking pad) to exclude the soil ingestion and outdoor soil inhalation exposure routes. 300W also plans 
to construct a ventilation system for Building 2/3/4/7 to address groundwater and soil gas analytical results for the indoor 
air inhalation exposure route.     
 
These remedial measures will be combined with institutional controls both on and off the Site.  On‐Site, 300W will propose 
land use controls  in the form of ELUCs that get recorded on the title of the property.   The ELUCs will cover use of the 
property (commercial/industrial) as well as restrict groundwater (no potable water wells).   Off‐Site, 300W will propose 
the use of a groundwater‐use restriction ordinance extending north and west of the property.   The ordinance will still 
allow for agricultural or other non‐potable uses of groundwater, with Illinois EPA approval.  These institutional controls 
will serve to protect persons on‐ and off‐Site from exposure to groundwater.  
 
It is important to note that contaminants in groundwater likely left the Site decades ago.  There is no form of remediation 
that can force those contaminants back to the Site.   300W has considered whether alternatives exist to more actively 
address groundwater.  Any active groundwater remedy would be performed on the Site (not off‐Site), would only serve 
to attempt to control groundwater, and likely will have little effect.  Even if a Site remedy could work to somewhat improve 
groundwater conditions,  it would still take decades to have any meaningful effect further away.   As a result, alternate 
groundwater remedies would also require an ordinance to protect the off‐Site areas from risk posed by legacy impacts.  
Because contaminants in groundwater are widely dispersed, it is not practicable to attempt to address the groundwater 
in the areas off the Site where impacts are present.  The remedy 300W proposes, combined with the institutional controls 
of ELUCs and a groundwater ordinance,  is  the most  feasible  remedy  for  the  Site and off‐Site.  If an ordinance  is not 
approved for the off‐Site areas, 300W will be forced to try to work with each individual property owner to ask that they 
agree to individual ELUCs (land use controls).  That process is cumbersome, could take years, and may not be successful 
for all properties – and in the meantime ‐ the residents will not be protected from legacy groundwater risk.    
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6.0  Precedents for Groundwater‐Use Restriction Ordinances in McHenry County 
 
Recognizing  the  issues  related  to  historically  impacted  properties, multiple municipalities  in McHenry  County  have 
adopted groundwater‐use restriction ordinances.  The Village of Algonquin, the City of Crystal Lake, the Village of Fox River 
Grove, the City of Harvard, the City of Marengo, the City of McHenry, the Village of Union, and the City of Woodstock have 
all adopted at least one groundwater‐use restriction ordinance prohibiting potable use of groundwater within parts or all 
of their jurisdictions in connection with groundwater and soil impacts caused by legacy industrial activity.  Hundreds of 
local governments have done the same across Illinois.  The ordinances have allowed public and private entities to complete 
practically achievable cleanups  that are protective of human health and  the environment.   These municipalities have 
benefited  through  economic  re‐development  of  blighted  property,  expansion  of  commerce,  and  retaining  valued 
employers that provide jobs and expand the tax base.  Elected officials led the process of adopting ordinances because it 
was the right choice for the community.  In short, Tier 2 cleanups that rely on institutional controls are a common and 
accepted approach for addressing risk posed by legacy environmental conditions.   
 
Language  the Village of Union  included  in  their  groundwater‐use  restriction ordinance  is provided  as  an  example  in 
Attachment 2.    
 
7.0  Ordinance Boundary and Requirements 
 
The boundary for the proposed ordinance is shown on Sheets 4 and 5 in Attachment 1.     
 
Based  on  Illinois  EPA  regulations,  the  groundwater  ordinance  to  be  proposed  by  300W would meet  the  following 
requirements:   
 

1. The  ordinance will  prohibit  installation  and  use  of  potable wells within  its  boundary  by  entities  other  than 
McHenry County.   McHenry County will be allowed to  install and use potable wells within the ordinance  limits 
subject to specified conditions (35 IAC 742).  Illinois EPA can allow non‐potable groundwater use by the MCCD.     

 
2. The ordinance cannot be limited to specific depths or aquifers.   

 
3. The ordinance boundary will need to be fixed by the adopting language and not dependent on other delineations 

like public water service areas or zoning districts.   
 

4. The adopting language will need to specify that the ordinance can serve as an institutional control and be available 
for equal use by remediation applicants. 

 
300W will prepare language for the ordinance and prepare a legal description of its limits based on a professional land 
survey, for review and approval by McHenry County, if the County chooses to approve its adoption.  300W will reimburse 
the County for administrative and legal costs associated with establishing the ordinance.    
 
At  this  time,  300W  requests  that  the  County  approve  the  concept  of  implementing  a  groundwater‐use  restriction 
ordinance for the area described on Sheets 4 and 5, Attachment 1.   Once approved, 300W would be pleased to prepare 
a draft ordinance for the County’s review and approval.       
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      December 19, 2019 
 
 
 
VIA EMAIL/REGULAR MAIL (jdfranks@mchenrycountyil.gov) 
 
Mr. Jack D. Franks 
County Board Chairman 
McHenry County Government Center 
2200 North Seminary Ave. 
Woodstock, Illinois 60098 
 
 Re: Groundwater-Use Restriction Ordinance 
  300 North West Street, Marengo, Illinois  
 
Dear Chairman Franks: 
 

On behalf of The Arnold Engineering Co. (“Arnold”), I am submitting this letter to McHenry 
County in support of the groundwater-use restriction ordinance as conceptually proposed by 300 West, 
LLC (“300 West”) for the property located at 300 N. West Street, Marengo, Illinois (the “Site”). Arnold 
is a tenant at the Site and employs more than 60 people there. Establishing a groundwater-use restriction 
ordinance will protect the human health of the citizens at the Site and in the area, meet standards for 
preservation of the environment, allow continued recreational and agricultural use of the McHenry County 
Conservation District property without compromising its mission, and provide a pathway to closure for 
Site and the neighbors of the Site.    
 

Groundwater-use restriction ordinances are a common component of environmental remedies in 
Illinois’ Site Remediation Program (“SRP”). In fact, Illinois EPA publishes a Groundwater Ordinance 
Status Chart (see http://epadata.epa.state.il.us/land/gwordinance/), listing the many ordinances that have 
been accepted as environmental institutional controls under Illinois law (35 Ill. Adm. Code 742.1015). 
Illinois EPA even provides a model  groundwater ordinance on its  website for public use, again  
evidencing the agency’s  agreement  that  ordinances  are  an  effective  and  important  part  of  site  
remediations across the State. See https://www2.illinois.gov/epa/topics/cleanup-programs/institutional-
control/Pages/groundwater-ordinance.aspx.  
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Jack D. Franks 
December 19, 2019 
Page 2 
 
 
 

Arnold supports the use of a groundwater ordinance because it will be protective of the human 
health and the environment at the Site. It is important to Arnold that the proposed ordinance will restrict 
access to the impacted groundwater at and off the Site. Arnold understands that any remedy for the Site 
will take many years and an ordinance will serve to eliminate risk to human health and the environment. 
Arnold’s employees will also be protected by the excavation of soil from certain areas of the Site and by 
appropriate concrete and asphalt caps/barriers. 
 

Arnold is interested in continuing to improve and invest in the Site but can only do so if the County 
moves forward with the groundwater use restriction ordinance so that environmental conditions near the 
Site can be resolved.  
 
 I would be happy to answer your questions.          
 
      Sincerely, 
 

       
 
      Jennifer T. Nijman 
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Before the McHenry County, Illinois, Board of Health 
 

The McHenry County Conservation District's Objections to  
Proceeding Regarding a Groundwater Use Restriction Ordinance 

September 17, 2020 
 

 
Executive Summary 

 
• 300 West LLC's request regarding a groundwater use restriction ordinance contains no 

technical support, does not request adoption of such an ordinance and fails to indicate 
what McHenry County is expected to do at this time. 

• A request to adopt such an ordinance may come later but 300 West LLC ("300 West") 
does not say when. 

• Arnold Engineering Co. ("Arnold") has not joined 300 West in the pending request. 

• A court entered Agreed Order ("AO"), dated December 14, 2015, requires Arnold and 
300 West to conduct a remediation regarding pollution at and emanating from the Arnold 
site in McHenry County.   

• Remediations in Illinois are typically conducted by proceeding through the Illinois Site 
Remediation Program ("SRP"), adopted by statute in 1996, with the Illinois 
Environmental Protection Agency issuing a No Further Remediation ("NFR") letter. 

• The first step in the SRP is to prepare a Site Investigation ("SI"), identifying pollution 
sources at a site and defining the nature and extent of contamination.  

• Arnold purchased the subject site in the early 1900s and has since operated it as an 
industrial facility.  300 West acquired the property in 2006, at which time Arnold went on 
to operate the site as a tenant. 

• Study of groundwater started as early as 1990. 

• 300 West reports that it entered the SRP in 2007 though it provided information to the 
State as early as 2004. 

• Over the years, and decades, Arnold and 300 West have so far failed to even prepare an 
adequate SI, with Arnold refusing to participate in the remediation process. 

• The State's goals regarding this matter are reported to include remediation of soil and 
groundwater.   

• The McHenry County Conservation District ("District") owns property near the Arnold 
site. 
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• Groundwater at the District's property is contaminated by pollution from the Arnold site.   

• State law requires the District to, among other things, manage its property to promote 
conservation of natural resources and to leave its property unimpaired for future 
generations. 

• State law also provides for the protection and enhancement of groundwater resources and 
that adverse effects on the environment be borne by those that cause them. 

• In this situation, adoption of a groundwater use restriction ordinance and the ordinance 
being the basis in whole or in part of a NFR letter would be contrary to the Illinois 
Constitution. 

Introduction 

On December 9, 2019, 300 West LLC (“300 West”), through its consultant, Environmental 
Information Logistics, LLC (“EIL”), submitted a written request to McHenry County about a 
groundwater use restriction ordinance.  On June 3, 2020, at a hearing of a committee of the 
McHenry County Board of Health, 300 West’s lawyer made a presentation as a follow up to the 
consultant’s earlier written submittal.  The request is not for entry of a groundwater use 
restriction ordinance.  Instead, it is for something else, though it is not clear what that something 
else is. 

First, the technical information 300 West’s consultant provides is thin, at best.  EIL states in the 
written document that it intends to address requirements of a Agreed Order. Although a copy of 
the order or even an explanation of the order’s requirements are not provided, 300 West 
apparently admits that the order requires remediation of contamination at a subject site and 
contamination that has migrated off site, mainly in groundwater.  The point of the request 
appears to be that, instead of 300 West, and Arnold Engineering Co. (“Arnold”) for that matter, 
providing remediation of offsite downstream contaminated groundwater, 300 West wants 
McHenry County to prohibit landowners from ever using the groundwater.  This is the case even 
for properties that do not have an alternate water source.   

The explanation for prohibiting landowners from ever using their groundwater is provided in 
only conclusory statements about treatment of groundwater without providing, for example, 
technical or engineering reports or case studies, evaluation of the facts of this situation or the 
consultant’s experience in this regard.  Instead, 300 West and EIL generically state that 
groundwater is not easily remediated, that the technique of pumping and treating groundwater 
takes decades and is generally not effective, that active remediation is not viable because it 
would take decades, that groundwater disperses and it is not practical to address it off site and, if 
one stops contaminated groundwater from leaving a site, it would take decades to have any 
meaningful effect away from the contaminated site.  300 West and EIL even make contradictory 
statements about groundwater remediation.  On the one hand, they say an active remedy would 
result in intrusive remediation and possibly construction and operation of infrastructure on offsite 
property not compatible with use of the offsite property.  On the other hand, they say that any 
active remediation of groundwater would be performed on the subject site, not off site.  
Therefore, the only reason 300 West provides for its request is that performing a complete and 
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appropriate remedy is not easy and it takes too long.  No other factual or technical support is 
provided.  As stated above, thin at best.  

Second, 300 West cites no law as to exactly what legal authority the County is expected to 
exercise or the legal action the County is expected to take at this time. 

The bottom line is that 300 West will apparently ask at some point in the future that McHenry 
County forever prohibit certain property owners from using their only source of water, 
groundwater, at their properties and to forever impair the environmental condition of properties 
because performing an appropriate remediation is not easy and will take too long.  As explained 
further below, this request should be denied. 

Background/Facts 
 
Groundwater Use Restriction Ordinances, the Illinois Site Remediation Program 

and No Further Remediation Letters 

The Illinois Environmental Protection Act (“Act”) and regulations that implement the Act 
include provisions regarding the Illinois Site Remediation Program (“SRP”), 415 ILCS Title 
XVII, 35 Ill.Adm.Code 740 and 742.  The SRP, first added to the Act in 1996 with the 
regulations adopted in 1997, provides a path by which a remedial applicant (RA) requests and 
the State, through the Illinois Environmental Protection Agency (“IEPA”), can issue what is 
called a No Further Remediation (NFR) letter.  An NFR letter, which has important legal 
significance, sets out the IEPA’s position that a remediation it has monitored and approved at a 
site is protective of health and the environment. 

The RA must prepare and submit to IEPA for review and approval four reports. 

i. Site Investigation (SI).  This report, among other things, identifies the nature 
(pollutants) and extent (vertical and horizontal, including off site) of 
contamination.  It must also identify what are referred to as recognized 
environmental conditions (“RECs”), or sources of contamination at a site.  These 
two features are the essence of an SI and are essential for the work that follows.  
Without this information, a RA cannot proceed through the SRP. 

ii. Remedial Objectives Report (ROR).  This report identifies remedial standards that 
can apply to the situation and be the basis for a remedial plan. 

iii. Remedial Action Plan (RAP).  This report sets out how the remediation will be 
achieved.   

iv. Remedial Action Completion Report (RACR).  In this report, the RA informs 
IEPA that the RAP has been completed, and IEPA can then issue the NFR letter. 

One or more of the reports can be submitted to IEPA at a time for its review and approval.  A RA 
can avoid active clean up, such as removing some or all contaminated soil or treating 
contaminated soil or groundwater, by use of, among other things, what are called institutional 
controls.  One type of institutional control that eliminates one possible route of exposure, that 
being contact with groundwater, is an ordinance adopted by a local government prohibiting use 
of contaminated groundwater in all or part of a community.  This at times is referred to as a 
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groundwater use restriction ordinance (“groundwater ordinance”).  The proposal to use such a 
groundwater ordinance would typically be made after the SI has been prepared.  The extent of 
contamination identified in an SI can be the area covered by the ordinance and the proposal to 
use an ordinance would typically be found in the ROR or RAP.   

The District understands that use of a groundwater ordinance is not uncommon.  However, the 
District also understands that such an ordinance is used when a community and off-site 
properties with contaminated groundwater have available a public water supply that is or can be 
tapped for potable and other water uses.  For example, a groundwater ordinance is used in the 
Chicago metropolitan area where property owners tap Lake Michigan for potable and other water 
needs.  Another example is a community that has a public water supply that taps a common deep 
water well.  As part of its December 9, 2019 written submittal, 300 West and EIL provide an 
example of this at Attachment 2, what they refer to as adopting language for a groundwater 
ordinance.  The attachment is a copy of an ordinance adopted by the Village of Union.  At 
Section 3, there is an explicit reference to Union’s potable water system.  The District is not 
aware, and 300 West has not provided an example, of any situation where a groundwater 
ordinance was adopted by a local government and was the basis in whole or in part for an IEPA 
issued NFR letter when no alternate water supply was available to properties covered by the 
ordinance.   

Arnold/300 West/Site History 

As 300 West reports, the site has been used for industrial purposes for over 100 years.  In fact, 
the site was originally developed in the late 1890s and was first used as a railyard and railroad 
engine manufacturing and maintenance facility.  Arnold purchased the property in the early 
1900s.  Its magnetic manufacturing operations started in the 1950s.  A report regarding 
groundwater flow was prepared in 1990.  See Exhibit A, excerpts from a report, a November 11, 
2013 Focused Site Investigation Report by Environmental Group Services Limited.  300 West 
was well aware of pollution at the site before it acquired the property reportedly in 2006.  See 
Exhibit B, a court pleading, the attachments to which can be produced if needed.  Since the sale, 
Arnold has operated the site for industrial purposes as a tenant.   

300 West reports it entered the SRP in 2007.  There is some question as to whether 300 West or 
another perhaps related company entered the SRP and whether tis was in 2007 or 2008.  For the 
purposes of this objection, the District will assume 300 West entered he SRP in 2007, assuming 
the role of RA.  Arnold did not assume the role of RA or partner with 300 West in this position.   

On February 2, 2008, IEPA issued a Notice of Violation (“NOV”) to Arnold regarding 
contamination at the Arnold site, Arnold being the active polluter at the site.  On April 15, 2008, 
IEPA issued a NOV to 300 West regarding that same contamination.  300 West responded to the 
NOV in part in a June 17, 2008 letter stating that it intended to sample groundwater monitoring 
wells in order to investigate pollution at the Arnold site and that it expected to complete all four 
reports in the SRP by December of 2008.  See Exhibit C and group Exhibit D. 

In an August 27, 2012 letter to a consultant regarding the Arnold site, IEPA rejected a March 27, 
2012 Site Investigation Report (SIR) that IEPA received April 11, 201[2].  The reason for the 
rejection was, at least in part, that information had not been obtained about RECs.  IEPA stated 
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that it had provided guidance about what could be an approvable SIR in IEPA letters dated 
December 12, 2009, regarding a Phase I Environmental Site Assessment (“ESA”), and 
September 17, 2010, regarding a Phase II subsurface investigation report.  Response to those 
letters in the form of the March 27, 2012 SIR was not adequate.  See Exhibit E. 

The State attempted to negotiate with Arnold and 300 West regarding the pollution problems at 
the Arnold site with no success.  The State filed suit against Arnold and 300 West in June of 
2013.   

In a January 21, 2014 letter to the consultant, IEPA rejected a November 18, 2013 Focused SIR 
regarding VOCs, a report that IEPA had received on November 11, 2013.  The Focused SIR did 
not include identification of RECs and areas of concern, characterization of exposure routes and 
other items typically included in such reports.  IEPA stated that it had requested this information 
in letters dated December 8, 2009, September 17, 2010 and August 27, 2012, but satisfactory 
responses to these letters were never provided.  IEPA also stated that reports dated December, 
2004, March, 2006 and April, 2008 provided more information.  See Exhibit F.   

The State’s case proceeded including with what is called discovery, the exchange of information 
among the parties and obtaining information from third parties.  One or both defendants agreed 
to certain work which included environmental sampling and providing bottled water to certain 
neighbors to the Arnold site whose individual water wells are contaminated. 

On March 16, 2015, the State filed an Amended Complaint in its case.  On December 14, 2015, a 
Third Agreed Preliminary Injunction Order (Agreed Order) was entered in the case requiring, 
among other things, that Arnold and 300 West perform a remediation.  An agreed order is one 
where the parties agree to the order before its entry by the court.  This legally committed Arnold 
and 300 West to perform a remediation, the details of which would be determined later by 
proceeding before the IEPA.  In particular, the Agreed Order requires work that mirrors and is 
consistent with the SRP. 

The Agreed Order included deadlines by which 300 West and Arnold were required to complete 
and submit to IEPA for its review and approval the SRP reports listed above.  The SI was to be 
completed by March 31, 2016, again, a date to which Arnold and 300 West agreed. 

On April 1, 2016, IEPA received what was labeled a Comprehensive Site Investigation and 
Remedial Objective Report (2016 CSI/ROR) dated March 31, 2016.  In a June 17, 2016 letter to 
300 West and Arnold, IEPA rejected the 2016 CSI/ROR.  IEPA stated that the horizontal and 
vertical extent of contamination in soil and groundwater had not been accomplished.  Also, not 
all known RECs and Areas of Concern (AOC)s had been identified, including 12 underground 
storage tanks (“USTs”), several above ground storage tanks (“ASTs”) and PCB containing 
transformers.  IEPA noted that only 300 West submitted this report and that both Arnold and 300 
West must submit reports.  IEPA also cited to a December 31, 2014 letter it sent to Arnold and 
300 West that provided guidance on preforming a site investigation.  See Exhibit G. Even after 
coaching by IEPA, Arnold failed to submit the SI and 300 West submitted a SI in name only.  

A series of pleadings filed from about September 28, 2017, through November 22, 2017, in the 
State’s case against Arnold and 300 West brought into focus Arnold’s failure and refusal to 
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comply with the Agreed Order and conduct, with 300 West, a remediation regarding this matter.  
See group Exhibit H.  Omitted exhibits can be produced.  The State filed a motion to compel 
Arnold and 300 West to comply with the Agreed Order.  In its response to the motion, 300 West 
in part stated that it, 300 West, “is a single-asset entity organized and existing solely for the 
ownership of the [subject property].  Work on this project, including work to complete and 
submit the revised CSIR/ROR by [a certain] deadline … was forced to be suspended due to a 
funding issue for this single-asset entity.  … this funding issue resulted in consultants being 
unable to perform their work, and ultimately deadlines being missed.”  See 300 West’s October 
27, 2017 response to the State’s motion, pages 2 and 4.  The State then documented in its reply to 
300 West’s and Arnold’s response memos examples of Arnold’s failure and refusal to perform 
the remediation. Arnold admitted in deposition testimony for example that it had not performed 
under the relevant part of the Agreed Order, had not retained or paid consultants and contractors 
regarding the required work and had not funded the work.  See the State’s reply memo including 
pages 6-7 and citations.  Arnold’s egregious conduct, or lack of conduct, directly resulted in a 
work stoppage.   

About two years after the 2016 CSI/ROR was rejected by the June 17, 2016 IEPA letter, the 
same thing happened again.  On March 13, 2018, IEPA received a Revised CSI/ROR dated 
March 1, 2018.  In a June 8, 2018 letter, IEPA rejected that report. IEPA stated that the report 
largely included attachments of previously submitted reports, many of which were not approved, 
and that more recently collected data was not provided.  Arnold and 300 West also should have, 
but did not, determine the chemical character and extent of oil emanating from the floor of one of 
the buildings at the Arnold site, building 2/3/4/7.  Citing the IEPA June 17, 2016 letter, IEPA 
stated that Arnold and 300 West did not identify all RECs and AOCs and did not submit 
adequate information showing the extent of contamination. See Exhibit I.  Arnold and 300 West 
again failed to prepare and submit an adequate SI, including and especially as to the required 
essential parts of an SI.   

Arnold and 300 West were then required to submit an adequate SI to IEPA by January of 2020 
but 300 West failed, and Arnold refused, to do so.  The District understands that 300 West seeks 
an extension of that deadline to mid-2021.  This would be more than five years after the original 
deadline of March 31, 2015, to which Arnold and 300 West agreed, for completing and 
submitting to IEPA the SI. 

The District notes that Arnold did not submit the request regarding a groundwater ordinance to 
McHenry County.  Only 300 West did.   

The State of Illinois 

In a February 11, 2014 letter, IEPA told Mr. Steve Anthony of Marengo that IEPA is seeking a 
long-term solution for contamination at the Arnold site.  In particular, IEPA states that its goals 
include remediation of all contaminants present on site at levels greater than state cleanup values 
and off site at levels greater than safe drinking water standards for private well water use.  See 
Exhibit J. 

In a July 31, 2015 letter, then Illinois Attorney General Lisa Madigan, through the Chief of her 
office’s Environmental Enforcement/Litigation Division, told the Supervisor of Marengo 
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Township that the goal of her office regarding this matter is to make sure that residents have 
permanent access to safe drinking water and that Arnold and 300 West remediate the soil and 
groundwater contamination.  A copy of this letter was sent to many people including State 
legislators, other Marengo Township officials, County officials, Marengo officials and the 
District. See Exhibit K. 

In its two letters rejecting 300 West’s 2016 CSI/ROR and the 2018 Revised CSI/ROR, IEPA also 
rejected suggestions by 300 West that there need not be a complete and appropriate remediation.  
In its June 17, 2016 letter, IEPA stated, contrary to a proposal by 300 West, that connecting 
properties with contaminated private wells to a public water supply is not considered active 
remediation of groundwater.  In its June 8, 2018 letter, IEPA stated that proposed monitoring of 
natural attenuation as a remedial action is not an appropriate remedial strategy and cannot be 
used to prevent direct human contact to contaminated groundwater.  See Exhibits G and I. 

300 West is asking something of McHenry County that has apparently been expressly ruled out 
by the State since 2014. 

McHenry County Conservation District 

The District’s legal purposes and obligations are described below.  As to its involvement with 
this matter, it owns about 700 acres of land northwest of the Arnold site, just past many of the 
most nearby residences to the site.  It currently leases, and has for some time leased, the property 
to tenants for agricultural purposes.  Typically, two irrigation wells had been used by the tenant 
farmers to water crops, mainly corn.  The property is also used for hunting.  As is the case with 
other property the District owns, and for any Conservation District, it manages its properties for 
the benefit of future generations, always with the option of creating natural habitats.   

In about the summer of 2015, the District was notified that its groundwater was polluted by 
contaminants from the Arnold site.  The District was informed and understands that groundwater 
flows in the subsurface from southeast of the Arnold site, flows through the Arnold site, where it 
becomes contaminated by pollution at the Arnold site, and then flows to and through the 
District’s property.  In an August 10, 2015 letter to the District’s lawyer, IEPA requested that the 
District stop use of its irrigation wells.  IEPA also reported in the letter that it was concerned 
about use of the wells for two reasons.  First, IEPA stated that the groundwater contaminants are 
mobile and may move in the direction of the two irrigation wells.  Second, IEPA was concerned 
about the potential effects of using contaminated groundwater on agricultural fields.  See Exhibit 
L.  The irrigation wells have not been used since.  IEPA has not since contacted the District 
saying the irrigation wells could be used again.  

The District has cooperated regarding the investigation of the area groundwater.  It has allowed 
sampling of its irrigation wells.  In addition, on November 11, 2015, the District issued a license 
to Arnold and 300 West permitting them to install and sample groundwater monitoring wells on 
District property.  Ten such monitoring wells have been installed and sampled, and each is still in 
place.   

In an April 30, 2019 letter, the District informed Arnold and 300 West that it objected to them 
incorporating a groundwater use restriction ordinance into any remediation plan.  Doing so 
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would not be consistent with law, including the Illinois statute that created Illinois Conservation 
Districts.  See Exhibit M.   

Law/Argument 

The Illinois Conservation District Act 

In Illinois, Conservation Districts are created by statute, the Conservation District Act (“CDA”), 
70 ILCS 410/1 et seq.  Section 3 of the CDA provides in part:  

The purpose of this [Conservation District] Act is to provide for the creation of 
conservation districts. Such districts may, and their principal purpose is to, 
acquire in fee or a lesser right or interest, preserve and maintain wildland, other 
open land, scenic roadways and pathways; hold such real property, with or 
without public access, for the education, pleasure and recreation of the public or 
for other open space values; preserve portions thereof in their natural condition 
and undertake development of other portions thereof; manage and use such real 
property in such manner and with such restrictions as will leave it unimpaired for 
the benefit of future generations; and otherwise promote the conservation of 
nature, flora and fauna, natural environment and natural resources of the district. 
70 ILCS 410/3.  

The District’s charge and legal obligations are clear.  It must, among other things, make 
decisions about and work at how it will preserve and maintain wildlife, preserve portions of its 
property in a natural condition, though it can develop portions, manage and use property for the 
benefit of future generations and promote conservation of nature, the natural environment and 
natural resources.  By requesting a groundwater ordinance as part of its remediation plan, 300 
West would instead have McHenry County and then IEPA make decisions regarding the 
District’s use of its property.  300 West’s reason for this again is that conducting an appropriate 
remediation is not easy and will take too long, even decades.  Such a request is contrary to the 
CDA, including the Illinois legislature’s intent in adopting the CDA.  300 West’s request, if 
granted, would shift the financial burden for part of the remediation away from the two liable 
and culpable parties and onto neighboring property owners.  In the District’s case, the financial 
burden would be shifted to McHenry County taxpayers. 

That 300 West argues that conducting an appropriate remedy would take decades is ironic in 
light of the fact that 300 West is in its second decade of being in the SRP and it has not even 
completed the first of four reports in that program, the SI. If Arnold participated in the 
remediation it was ordered and agreed to undertake and adopted this argument, the irony would 
be greater.  Arnold would be heading into the fourth decade of investigation of the pollution at 
the site and is in its second century of being responsible for pollution at the site.  Even if one 
assumed for the sake of argument only that an appropriate remediation did take decades, that is 
certainly within the District’s time frame of being required to leave property unimpaired for the 
benefit of future generations. 

Eventually adopting the requested groundwater ordinance would be contrary to the CDA.   
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Illinois Constitution/Groundwater Protection Act/Environmental Protection Act/Illinois SRP 

Illinois law requires protection of the environment.  The Illinois Constitution provides in part: 

Section 1.  Public Policy – Legislative Responsibility - The public policy of the 
State and the duty of each person is to provide and maintain a healthful 
environment for the benefit of this and future generations. The General Assembly 
shall provide by law for the implementation and enforcement of this public 
policy.   

Section 2.  Rights of Individuals - Each person has the right to a healthful 
environment.  Each person may enforce this right against any party, governmental 
or private, through appropriate legal proceedings subject to reasonable limitation 
and regulation as the General Assembly may provide by law. 

Each Illinois citizen has a right to a healthful environment.  It is also the public policy in Illinois 
to provide for and maintain a healthful environment for not only this but also future generations.  
These rights and public policy should be considered and incorporated into decisions made by the 
State and local governments.  

The Illinois Groundwater Protection Act (“Groundwater Act”), 415 ILCS 55 et seq, sets out 
findings and policy regarding groundwater.  In the Groundwater Act, the General Assembly 
finds, among other things, that a large portion of Illinois’ citizens rely on groundwater for 
consumption, industries use a significant amount of groundwater, contamination of groundwater 
adversely impacts health and welfare of citizens and adversely impacts the economic viability of 
the State and protection of groundwater is a necessity for future economic development in the 
State.  The General Assembly then declares that it is the policy of the State to restore, protect and 
enhance groundwater as a natural resource.  The General Assembly also recognizes the essential 
and pervasive role of groundwater in the social and economic well-being of the people of Illinois 
and its vital importance to health and welfare.  It is further recognized that groundwater must be 
used for beneficial and legitimate purposes, that degradation should be prevented and 
groundwater should be managed to allow for maximum benefit of the people of Illinois.  415 
ILCS 55/2(a) and (b).  It therefore is the policy of the State to protect and enhance groundwater 
resources. 

The Illinois Environmental Protection Act (“Act”) drives home these points.  Section 2 of the 
Act, 415 ILCS 5/2, provides in part:  

(b) It is the purpose of this Act … to establish a unified, state-wide program[,] 
supplemented by private remedies, to restore, protect and enhance the quality of 
the environment, and to assure that adverse effects upon the environment are fully 
considered and borne by those who cause them. and  

(c) The terms and provisions of this Act shall be liberally construed so as to 
effectuate the purposes of this Act as set forth in subsection (b) of this Section …  

The Illinois regulations that in part implement the SRP, the Tiered Approach to Corrective 
Action Objections (TACO), 35 Ill. Adm. Code 742.100, set out the purpose of the TACO 
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procedures.  At Section 742.100(b), it states: “The purpose of these procedures is to provide for 
the adequate protection of human health and the environment based on the risks to human health 
posed by environmental conditions while incorporating site related information.” 

Illinois law clearly provides for not only protecting the environment but also restoring and 
enhancing it.  Adverse effects on the environment must be fully considered and borne by those 
that caused them.  And decisions regarding the environment must tend towards promoting these 
principles.  

300 West’s ultimate request for adoption of a groundwater ordinance will not protect the 
environment.  Since certain of the properties that would be covered by such an ordinance do not 
have an alternate water supply, this situation instead calls for restoration and enhancement of the 
environment.   

The idea that McHenry County is being asked to embrace is that health will be protected if 
people are required to stay away from the groundwater and are prohibited from using it.  A 
permanent groundwater dead zone is being sought in this proceeding.  300 West would have 
McHenry County believe that this is the most, or only, feasible option because doing otherwise is 
not easy and will take too long.  However, (i) 300 West’s request has been pending for nine 
months, (ii) 300 West has been in the SRP for 13 years and (iii) the first report of which we are 
aware regarding groundwater at the Arnold site is dated 1990.  No information has been 
produced evaluating specific remedial options for this particular situation.  This is an 
unconvincing way for 300 West, and Arnold for that matter, to suggest that their intent is to 
altruistically protect health. 

A pessimistic person could think that 300 West will ultimately request that McHenry County 
adopt a groundwater ordinance so that less, if any, rather than more active remediation could be 
conducted and that less, much less, rather than more money will be spent.  We know that 300 
West is a single asset entity.  Presumably then its only income is rent paid by Arnold.  We also 
know that Arnold refuses to participate in the remediation including by refusing to fund it, even 
to avoid a work stoppage. 

This situation calls for, demands, that health and the environment be protected and the 
environment be restored and enhanced.  That should be done with the cost born by those 
responsible for and who caused the pollution.  300 West’s request should be rejected.   

Constitutional Law Issues Regarding Groundwater Ordinance 

The Illinois Constitution also controls this situation for both the County and the District.  With 
all respect, the County does not have the legal authority to adopt this type of ordinance when 
property covered by the ordinance does not have an alternate water source.  If the County 
adopted such an ordinance, doing so would be an inappropriate exercise of its police power and 
would amount to an unconstitutional taking, or damaging, of property.  It would also violate the 
District’s equal protection and due process rights. 

Certain fact issues are implicated regarding these issues.  Only the County has information about 
its contact with or role regarding the 300 West request.  The District has certain impressions and 
understandings in this regard and assumes the following.  The County has been aware of this 
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situation for years but has not initiated any action to consider, study or adopt the groundwater 
ordinance 300 West suggests.  The County has never thought that, in order to promote health and 
welfare of McHenry County citizens, it must step in and prohibit use of groundwater by 
neighbors to the Arnold site, including in the case of properties that do not have an alternate 
water supply.  Instead, it is 300 West that has raised this issue with the County and, with Arnold, 
is interested in, and wants the County to adopt, a groundwater ordinance.  300 West, and 
presumably Arnold, want the County to do something that 300 West and Arnold have not been 
able to do on their own, get the State to approve an inadequate and inappropriate remediation.  
Instead of promoting health and welfare in the county, the suggested ordinance would not result 
in remediation and enhancement of the environment but instead would result in continued 
contamination of groundwater now and into the future.  Less, if any, rather than more active 
remediation would be performed. As indicated above, an ordinance would also be a poor 
substitute for protection of health.   

Adoption of the suggested ordinance would also create a situation whereby the District would be 
placed in a markedly different position from the position in which Arnold and 300 West would 
be placed.  The District’s property has been damaged. On the one hand, the proposed ordinance 
would arguably require the District to live with this damage.  On the other hand, Arnold, the 
active polluter in this situation, and 300 West, which acquired the subject property knowing it 
was contaminated thereby assuming environmental responsibility with Arnold, would arguably 
walk away from the responsibility and cost of remediating the damage for which both are 
responsible.  The District is unaware of how the County, by adopting a groundwater ordinance, 
has a legitimate purpose or interest in creating this dichotomy.  

Also, the SRP does not provide for neighbors to a site enrolled in the program to receive notice 
and an opportunity to be heard before a NFR letter is issued.  415 ILCS 5/58.7(h) (community 
outreach is optional). 

As to the exercise of the County’s police power, property rights are both a liberty and a right that 
existed before the Illinois Constitution and are guaranteed by it.  They are subject to exercise of 
government police power which, importantly, promotes and protects public health and welfare.  
For an exercise of the police power, i.e. adoption of an ordinance, there must be a real and 
substantial relation to public health and welfare.  The exercise of the police power is invalid if it 
is arbitrary, capricious and unrelated to public health and welfare.  The District respectfully 
suggests that McHenry County has never on its own initiative thought that adopting a 
groundwater ordinance is a way to protect public health and welfare.  As discussed above, such 
an ordinance would not protect public health and welfare.  Adopting such an ordinance would 
only protect Arnold’s and 300 West’s interests and would continue to permit them to avoid 
conducting an appropriate remediation.  The District respectfully submits that this would not be a 
proper exercise of the County’s police power. 

Governments haves the right to acquire private property, or damage private property, so long as 
(a) the taking is for a public use; and (b) just compensation is paid to the landowner.  At this 
point in this case, there is no suggestion that the District’s situation involves or reaches the 
second prong of the test.  The public must to some extent be entitled to control, use or enjoy the 
property as a right.  In order to determine whether the public is the primary beneficiary of a 
taking, including damage to property, courts look to (a) the actual motives behind the taking; and 
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(b) whether the taking was an independent and legitimate decision to further a planned public use 
and arguably to promote public health and welfare.  Property may be taken, or damaged, for the 
purpose of enabling the government to carry out its functions.  Adoption of the suggested 
groundwater ordinance would be contrary to each of these standards and legal principles.  Such 
an ordinance would only promote Arnold’s and 300 West’s interests in not conducting an 
appropriate remediation and not spending money.  It would result in permanent damage for those 
properties that do not have an alternate water source and would not be an act the County would 
undertake to carry out its functions. 

The guarantee of equal protection prohibits a government from according unequal treatment to 
persons placed by statute into different classes for reasons wholly unrelated to the purpose of the 
legislation.  The classification cannot be arbitrary and there must be a rational basis for the 
classification.  As stated above, a groundwater ordinance would put the District in a markedly 
different and unfair position or category than Arnold and 300 West without protecting public 
health and welfare but shifting financial burden from Arnold and 300 West to McHenry County 
taxpayers. 

Procedural due process requires notice and an opportunity to be heard.  Substantive due process 
provides that a statute is unconstitutional if it impermissibly restricts a person's life, liberty or 
property interest.  First, as stated above, a neighbor to a site enrolled in the SRP is not provided 
notice or an opportunity to be heard before an NFR letter is issued by IEPA. Through this 
proceeding, the County is tied to the SRP in light of the certain use of a groundwater ordinance it 
would adopt to obtain an NFR letter.  The District maintains this would be a violation of its 
procedural due process rights.  Second, since adoption of such an ordinance would be an 
unconstitutional exercise of police power and an unconstitutional taking of, or damage to, the 
District’s property, the District’s substantive due process rights would be violated.   

As stated above, the County does not have the legal authority to adopt this type of ordinance 
since doing so would be an inappropriate exercise of its police powers and such an ordinance 
would also amount to an unconstitutional taking of property.  It would violate the District’s equal 
protection and due process rights.  The District did not burden the County with case law at this 
time, generally setting out legal principles implicated.  Case law can be provided if needed. 
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Conclusion 

For the reasons stated above, the McHenry County Conservation District respectfully maintains 
that McHenry County should deny the pending request and conclude that a groundwater 
ordinance as proposed, if presented in this situation in the future, would also be rejected. 

Respectfully Submitted 
 

The McHenry County Conservation District  
  

   
By: /s/ Stephen T. Grossmark    

       One of Its Attorneys 
 

Stephen Grossmark 
TRESSLER LLP 
233 S. Wacker Dr., 61st Floor 
Chicago, IL 60606 
(312)627-4000 
Cell - (847)567-7033   
sgrossmark@tresslerllp.com 
 
 
 
(12335-1) 4830-9858-7083, v. 1 
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

CHANCERY DIVISION

PEOPLE OF THE STATE OF ILLINOIS, )
ex reI. LISA MADIGAN, Attorney )
General of the State Illinois, )

)
Plaintiff, )

)
v. )

)
300 WEST LLC, an Illinois limited liability )
co., and THE ARNOLD ENGINEERING )
CO., an Illinois corporation, )

)
Defendants. )

No.13CH1046

NOTICE OF PETITION

TO: VIA EMAIL
Howard C. Jablecki, Esq.
Dennis G. Walsh, Esq.
Klein, Thorpe & Jenkins, Ltd.
20 North Wacker Drive, Suite 1660
Chicago, llIinois 60606
hcjablecki@ktjlaw.com
dgwalsh@ktjlaw.com

VIA EMAIL
Michael K. Ohm, Esq.
Thor W. Ketzback, Esq.
S. Patrick McKey, Esq.
Bryan Cave LLP
161 North Clark Street, Suite 4300
Chicago,IL 60601-3315
Michael.ohm@bryancave.com
Thor.ketzback@bryancave.com
Patrick.mckey@bryancave.com

YOU ARE HEREBY notified that on October 4,2017, at 9:15 am, attorneys for the PEOPLE
OF THE STATE OF ILLINOIS, ex reI. LISA MADIGAN, Attorney General of the State of Illinois,
shall appear before the Honorable Judge Michael J. Chmiel in Courtroom 202 at the McHenry
County Courthouse, McHenry County Government Center, 2200 North Seminary Avenue,
Woodstock, Illinois and then and there present Plaintiffs Petition to Enforce Court Order and for
Rule to Show Cause Regarding Revised Comprehensive Site Investigation and Remediation
Objectives Report and September Monthly Report, a copy of which is hereby served upon you.

PEOPLE OF THE STATE OF ILLINOIS,
LISA MADIGAN,
Attorney General 0

BY:
thryn A. Pamenter

A istant Attorney General, Environmental Bureau
69 W. Washington St., 18th Floor
Chicago, Illinois 60602
KPamenter@atg.state.il.us
Secondary Email: MCacaccio@atg.state.il.us
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

CHANCERY DIVISION

PEOPLE OF THE STATE OF ILLINOIS,
ex rel, LISA MADIGAN, Attorney
General of the State Illinois,

/

No. 13CH1046

Plaintiff,

Defendants.

v.

)
)
)
)
)
)
)
)

300 WEST LLC, an Illinois limited liability )
co., and THE ARNOLD ENGINEERING )
CO., an Illinois corporation, )

)
)

PLAINTIFF'S PETITION TO ENFORCE COURT ORDER
AND FOR RULE TO SHOW CAUSE REGARDING REVISED COMPREHENSIVE

SITE INVESTIGATION AND REMEDIATION OBJECTIVES REPORT
AND SEPTEMBER MONTHLY REPORT

Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, ex rei. LISA MADIGAN, Attorney

General of the State of Illinois, pursuant to the court order referred to herein, petitions to have

Defendants, 300 WEST LLC and THE ARNOLD ENGINEERING CO., comply with the terms

of the Consent Order entered by this Court on June 1, 2016, as modified, and to show-cause, if

any, why they should not be held in contempt of court for violating this Court's order. In support

of this petition, Plaintiff states as follows:

1. On March 31, 2016, the Defendants submitted to the Illinois EPA, for review and

approval, a Comprehensive Site Investigation and Remediation Objectives Report (the "March 31

Report").

2. On June 1, 2016, the Court entered a Consent Order with 300 West LLC ("300

West") and The Arnold Engineering Co. ("Arnold" and together with 300 West "the Defendants"),

1
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in which the Defendants agreed to certain compliance provisions ("Consent Order"). I

3. On June 17, 2016, the Illinois EPA disapproved the Defendants' March 31 Report

and required, among other things, that the Defendants submit a Supplemental Investigation Plan

on or before July 8, 2016 addressing the items in the June 17, 2016 letter.

4. On July 7, 2016, one day before the Supplemental Investigation Plan was due, the

Defendants, through their consultant Weaver Consultants Group ("Weaver"), requested an

extension of the July 8th deadline. On July 8, 2016, the Illinois EPA granted an extension "to July

29, 2016 for the submission of the Defendants' Supplemental Investigation Plan. On July 28,

2016, one day before the Supplemental Investigation Plan was due after having already received

an extension, the Defendants, through Weaver, requested an additional 30-day extension. On

August 3, 2016, the Illinois EPA granted an extension to August 28, 2016 and stated that "no

additional extension will be granted."

5. On August 29, 2016, as August 28, 2016 was a Sunday, Weaver submitted the

Defendants' Supplemental Investigation Plan to the Illinois EPA.

6. On October 31, 2016, the Illinois EPA, among other things, conditionally approved

the Defendants' Supplemental Investigation Plan and required the submission of a revised

Comprehensive Site Investigation and Remediation Objectives Report within 75 days of the

Illinois EPA's approval of the Supplemental Investigation Plan, namely January 17,2017.

7. On January 12,2017, the Defendants first notified the Illinois Attorney General's

Office that they had retained a new consultant, Environmental Logistics Information, LLC (the

IOn July 5, 2016, the First Agreed Modification to Consent Order was filed with the Court. On August 30,
2016, the Second Agreed Modification to Consent Order was filed with the Court. On December 6, 2016,
the Third Agreed Modification to Consent Order was filed with the Court. On March 22,2017, the Fourth
Agreed Modification to Consent Order was filed with the Court. On July 6, 2017, the Fifth Agreed
Modification to Consent Order was filed with the "Court. On September 21, 2017, the Sixth Agreed
Modification to Consent Order was filed with the Court.

2
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"Third Consultant"). Counsel to 300 West LLC also stated that "[d]iscussions with the new

consultant began in October, and documents and files were transferred to them in early November

to begin analysis on the plan and project." The Third Consultant first contacted the Illinois EPA

on January 13,2017.

8. On January 13,2017, the last State business day prior to the revised Comprehensive

Site Investigation and Remediation Objectives Report submission deadline, the Defendants,

through the New Consultant, submitted a request for extension to July I, 2017.

9. On January 20, 2017, Plaintiff filed a Petition to Enforce Court Order and for Rule

to Show Cause Regarding Revised Comprehensive Site Investigation and Remediation Objectives

Report (the "January 20 Petition").

10. On March 22, 2017, the Fourth Agreed Modification to Consent Order was filed

with the Court which, in part, addressed the January 20 Petition. Paragraph III.D.S.a. of the

Consent Order, as modified, provides as follows:

5. Comprehensive Site Investigation and Remediation Objectives Report.

a. Subject to Sections III.E. and F. herein, the Defendants shall comply
with the following deadlines in conducting the work under the Supplemental

Investigation Plan approved by the Illinois EPA on October 31, 2016, as may be
modified from time to time, provided that the Illinois EPA approves of such
modifications in writing at least twenty-one (21) days in advance of the respective

deadline set forth below, provided however that the Illinois EPA and the Illinois
Attorney General's Office may, in their sole discretion, consider proposed
modifications within twenty-one (21) days of the respective deadline set forth

below if the Defendants submit justification as to why the proposed modification

could not have been requested sooner:

1. All supplemental on-Site groundwater and soil
investigations shall be completed on or before June 28,
2017.2,

2 The June 28, 2017 deadline was extended by agreement of the parties to July 12,2017. See Fifth Agreed
Modification to Consent Order.

3
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11. All supplemental off-Site groundwater and soil
investigations shall be completed on or before July 19,2017;
and

111. The revised Comprehensive Site Investigation. and
Remediation Objectives Report shall be submitted to the
Illinois EPA, pursuant to Section III.H. herein, on or before
September 13,2017.

11. As of the date of the filing of this Petition, the Defendants have not submitted the

revised Comprehensive Site Investigation and Remediation Objectives Report that was due on

September 13,2017, as required by the Consent Order, as modified.'

12. Paragraph III.D.8.b. of the Consent Order, as modified, provides that:

b. With respect to all work required under Paragraphs 111.4.-7. of the Consent
Order, the Defendants shall submit Monthly Reports to the Illinois Attorney
General's Office and the Illinois EPA by the tenth (10) day of the month
following the end ofeach month after the date ofentry of this Consent Order
(i.e., July 10, August 10, September 10, etc.). Each Monthly Report shall
describe, in detail, the work performed pursuant to this Consent Order
during the month, the work anticipated during the next month, any delays
in work that may be anticipated and any anticipated changes in
environmental consultants or contractors.

13. To date, the Defendants have not submitted the September monthly report in

accordance with Paragraph III.D.8.b. of the Consent Order, as modified.

14. The Court has retained jurisdiction over this matter and has jurisdiction to enforce

its own order.

3 Plaintiff also contends that the Defendants have not completed all supplemental investigations, as all
required laboratory sampling results have yet to be received.

4
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WHEREFORE, Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, respectfully requests

that this Court:

1. Issue an order requmng Defendants, 300 WEST LLC and THE ARNOLD

ENGINEERING CO., to appear and show cause why they should not be held in contempt of court

for their failure to comply with Paragraphs III.D.5. and 8.b. ofthe Consent Order, as modified;

2. Enter an order setting a hearing date on the rule to show cause;

3. Compel Defendants, 300 WEST LLC and THE ARNOLD ENGINEERING CO.,

to immediately comply with the terms of Paragraphs III.D.5. and 8.b. of the Consent Order;

4. Award stipulated penalties for failure to comply with Paragraphs III.D.5. and 8.b.

of the Consent Order, as modified;"

5. Award Plaintiff attorneys' fees and costs in pursuing this Petition; and

6. Grant such other relief as the Court deems appropriate and just.

Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS,
ex rei. LISA MADIGAN, Attorney
General of the State of I In .S

A.PAM NTER
TEPHENJ.SYLVESTER

Environmental Bureau
Assistant Attorneys General
69 W. Washington St., Suite 1800
Chicago, Illinois 60602
312/814-0608
KPamenter@atg.state.il.us
SSylvester@atg.state.il.us

4 Plaintiff reserves all rights under the Consent Order, as modified, including with respect to any other
stipulated penalties that have and continue to accrue.

5
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CERTIFICATE OF SERVICE

I, KATHRYN A. PAMENTER, an Assistant Attorney General, do certify that I caused to

be served on the 28th day of September, 2017, the attached Notice of Petition and Plaintiffs

Petition to Enforce Court Order and for Rule to Show Cause Regarding Revised Comprehensive

Site Investigation and Remediation Objectives Report and September Monthly Report upon the

persons listed on said Notice of Petition via email.

~ ,-i2-~t,1. J ,

athr A. Pamenter
Assistant Attorney General, Environmental Bureau
69 W. Washington St., 18th Floor
Chicago, Illinois 60602
KPamenter@atg.state.il.us
Secondary Email: MCacacclo@atg.state.il.us
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382707.5

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

CHANCERY DIVISION

)
PEOPLE OF THE STATE OF ILLINOIS, )

) Case No. 13-CH-1046
Plaintiff, )

)
v. )

) The Honorable Michael J. Chmiel
300 WEST LLC and THE ARNOLD
ENGINEERING CO.,

)
)
)

Defendants. )
)

ARNOLD ENGINEERING’S RESPONSE TO PLAINTIFF’S PETITION
TO ENFORCE COURT ORDER AND FOR RULE TO SHOW CAUSE

REGARDING REVISED COMPREHENSIVE SITE INVESTIGATION AND
REMEDIATION OBJECTIVES REPORT AND SEPTEMBER MONTHLY REPORT

Defendant The Arnold Engineering Co. (“Arnold”), by and through its attorneys Bryan

Cave LLP, and in Response to Plaintiff’s Petition to Enforce Court Order and for Rule to Show

Cause Regarding Revised Comprehensive Site Investigation and Remediation Objectives Report

and September Monthly Report (the “Petition”), states as follows:

ARGUMENT

Arnold hereby incorporates and adopts as its own, by reference as though fully set forth

herein, the Response to Plaintiff’s Petition to Enforce Court Order and for Rule to Show Cause

Regarding Revised Comprehensive Site Investigation and Remediation Objectives Report and

September Monthly Report filed by 300 West LLC on October 27, 2017, including all arguments

and attachments thereto.
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382707.5

CONCLUSION

WHEREFORE, for the reasons set forth herein, Defendant, The Arnold Engineering Co.,

hereby requests an order denying the Plaintiff’s Petition, and for such further relief deemed fair

and just.

Dated: October 27, 2017 Respectfully submitted,
BRYAN CAVE LLP
s/ S. Patrick McKey

Thor W. Ketzback, ARDC #: 6229578
thor.ketzback@bryancave.com
S. Patrick McKey, ARDC #: 6201588
patrick.mckey@bryancave.com
161 North Clark Street, Suite 4300
Chicago, Illinois 60601
(312) 602-5000
Attorneys for Defendant The Arnold
Engineering Co
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382707.5

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing Arnold
Engineering’s Response To Plaintiff’s Petition To Enforce Court Order And For Rule To
Show Cause Regarding Revised Comprehensive Site Investigation and Remediation
Objectives Report and September Monthly Report was served by regular electronic and U.S.
Mail, postage prepaid, on the 27th day of October, 2017 upon the following:

Kathryn A. Pamenter
Stephen Sylvester
Evan McGinley
Ryan Rudich
Assistant Attorney General
Environmental Bureau
69 W. Washington St., Suite 18th Floor
Chicago, IL. 60602
Attorneys for Plaintiff

Dennis G. Walsh
Howard Jablecki
Klein, Thorpe and Jenkins, Ltd.
20 N. Wacker St., Suite 1660
Chicago, IL. 60606
Attorneys for Defendant 300 West LLC

s/ S. Patrick McKey
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1 
 

   Jeffrey R. Diver 
  2S741 Crimson King Lane  

Glen Ellyn, IL 60137 
 
 September 16, 2020 

 
 
The McHenry County Board of Health 
 
Re:  Public Hearing on a Proposed Ordinance to Prohibit the Use of Drinking Water Wells 
  
 

           COMMENTS ON 
      PROPOSED ORDINANCE TO PROHIBIT THE USE OF WATER  

FROM PRIVATE WELLS  
            FOR DRINKING, COOKING, BATHING, WASHING OR CLEANING 
  
 On June 6, 2013, a group of rural McHenry County homeowners were sent letters by the 
Illinois Department of Public Health, notifying them – out of the blue - that their drinking water 
wells are contaminated with chlorinated solvents, and they should stop drinking or cooking with 
the water.   IDPH went so far as to tell some homeowners  they should not take hot showers 
unless the bathroom windows were open. A week later, June 13, 2013, the homeowners were 
sent letters by the Illinois EPA, advising that groundwater at the Arnold property was 
contaminated with these solvents, that the contamination had migrated, that some of the 
chemicals are health- , even cancer-threatening, and showing a map of  Ritz Road and Railroad 
Street in an “Area of Concern.” The next day, on June 14, 2013, the Illinois Attorney General 
sued 300 West, LLC and The Arnold Engineering Company, (“the Defendants”),  for 
contaminating groundwater and directing  Defendants to remedy the environmental insult and, in 
the meantime, to provide bottled water to many of the homeowners. 
 
 In July I met with the  homeowners, and in August I began my representation.  I am an 
environmental attorney, having practiced in that specialization area since 1973. At that early date, 
I was fortunate  to have been the Acting Director of the Illinois EPA and, later, the IEPA’s 
Deputy Director.  For the next 46 years, I was an environmental attorney. 
 
 I represented my Ritz Road and Railroad Street clients as their attorney from August 2013 
until the end of April 2019, when I retired from the practice of law. However, as Defendants had 
not yet hooked the homeowners to the Marengo public water supply, I agreed to provide them 
non-legal consultation until hook-up occurred. 
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 Little did I know that Defendants would, in the meantime, seek the current ordinance 
from McHenry County -  to block any present or future usage of the homeowners’ water wells as 
potable water  sources.  
 
 This written response is being provided pro bono on behalf of the residents of Ritz Road 
and Railroad Street.  
 
 There are some things which need saying, and I think my involvement with this matter 
since July 2013 qualifies me for saying them. 
 
The purpose of the requested groundwater use restriction ordinance is simply this:  300 
West and Arnold , (the Defendants), want to avoid having to develop and implement a plan 
to cleanup the groundwater contamination which they caused and  aggravated. 
 
 The bottom line is this:  if  Defendants cannot obtain the groundwater ordinance from 
McHenry County, they will have to follow Illinois Site Remediation Program requirements. 
These, in turn, require Defendants to develop Remedial Action Objectives and a Remedial 
Action Plan to clean up the contamination that began, as they put it, “decades ago,” 1 but which 
has continued year-after-year with no corrective action.  Defendants clearly do not want to 
remediate the groundwater:. And, except for feeding some glib, absolutely unsupported 
generalities, they do not even want to persuade you that it cannot be remediated. 
 
 Defendants say the ordinance is being proposed “to protect residents of McHenry 
County” 2   Putting aside the skepticism generated by the contaminators of groundwater saying 
they now want to “protect” those who had been drinking contaminated well water for “decades,” 
 present and future owners of wells in the affected zone can be “protected” much more simply 
than with the ordinance proposed by Defendants. Remember, the ordinance does not prevent well 
owners from intentional or inadvertent potable use of water; and, it does not prevent a property 
owner from seeking a permit to install a potable water well.  Rather, it puts notice in a document, 
 recorded on title to the property , that the groundwater is contaminated or may become 
contaminated, and advises anyone who reads that notice that there is an ordinance which forbids 
property owners from installing a new well for potable purposes, and forbids using water from an 
existing well for potable purposes.  The ordinance does not require the owners of drinking water 
wells, or local governments, to disconnect those wells from domestic water lines or to abandon 
such wells. 
 
 Given that, if McHenry County wanted to provide an equivalent “protection,” it could 
pass any  requirement which would put some kind of notice on the title to property or otherwise, 
                                                 
1  Technical and Regulatory Justification for Establishing a Groundwater  Use Restriction Ordinance,  Presentation to 
McHenry County Board of Health by Defendants,  (“Proposal to Board of Health”), 12/9/19, p.3 
2  300 West LLC and the Arnold Engineering Co. v. Jack Franks and McHenry County Board,  p. 1. 
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which would tell the current and future owner of the property that their groundwater is in a zone 
of actual or threatened contamination, and that drinking the water could be hazardous. 
 
 Of course, such a “protective” notice is not what Defendants are looking for.  They want a 
specific kind of ordinance with particular language which will allow Illinois EPA to grant them a 
“free pass” from the obligation to remediate the groundwater to drinking water quality. 
  
What the homeowners want – to protect their health - has been clear from the beginning:  
Defendants should be required to clean up the groundwater to drinking water condition; 
and, in the meantime, Defendants should provide each home with a reliable interim source 
of clean water. And, once the groundwater has been remediated, the homeowners want the 
right to resume use of their well water for all of their potable purposes. 
  
 At an October 10, 2013 Chicago meeting with  Defendants, their attorneys, 
representatives of the Attorney General’s Office and a collection of the homeowners, the 
homeowners handed the Defendants and AAGs a statement of what they wanted: 3  “As a 
permanent solution:  complete cleanup of the groundwater contamination” on Arnold’s property 
and their properties. And as “an interim solution”:  installing a whole house water treatment 
system in each of their homes, allowing them to have clean water not just for drinking and 
cooking, but also for bathing, showering, washing of hands, washing of dishes and washing of 
clothing. 4  
 
 What did they expressly not want?  Hook-up to the Marengo public water supply. 5 
 

The homeowners were encouraged in their position by Illinois EPA.  In  a 2/11/14 letter, 
IEPA responded to a rural Marengo citizen’s complaints to Illinois EPA Director Lisa Bonnett 
about Arnold’s contamination of the groundwater. In its letter, IEPA referenced the McHenry 
County lawsuit being pursued by the Attorney General and supported by IEPA, and concluded: 

 
 “Oue goal includes remediation of all contaminants that are present 
 on-site at levels greater than state  cleanup values and off-site at  
 levels greater than safe drinking water  standards for private well use.” 

 
And, Defendants initially reacted positively to the homeowners’ desires.6  That 

enthusiasm continued through May  2015, when Defendants’ new environmental consultant  sent 
Illinois EPA a 13-page summary of the activated charcoal / reverse osmosis treatment system that 
                                                 
3  10/10/13, “Suggested Agenda” of the Marengo Concerned Citizens, Attachment 1 
4  Defendants had been ordered to provide the residents with bottled water, but that was only to meet drinking and 
cooking needs. 
5  Ibid., p. 2 (numbered para. 3) 
6  10/21/13  Atty for 300 West email  to Jeff Diver. 
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Defendants were going to install in 6 houses whose well water exceeded federal drinking water 
standards. 7  The consultant was not only high on the proposal, but clearly understood  that these 
in-home  treatment systems were an interim device: they would be used only until “the suspected 
sources “ of the contaminants in the wells would be remediated or mitigated. 8  The Attorney 
General’s Office scheduled a  July 9, 2015,  to discuss the whole house water  treatment system,  
and I prepared a list of questions which were presented to the Defendants at the meeting. 9  In my 
questions, I, again, advised that the in-home treatment system “will be in place until the 
groundwater contamination is eliminated,” and I further advised that the homeowners assume 
that “cleanup  . . . will take multiple years to accomplish.” 10 

 
Everything was moving forward on providing homeowners with an interim supply of 

clean water, until the third week of July, when a homeowner representative was told  “off the 
record,”  by a local public servant, that the in-home treatment system “is NOT acceptable.”  We 
did not learn to whom is was unacceptable until I received a September 14, 2015  motion from 
Defendants  in the State’s lawsuit. 11  In their motion, they said: 

 
 “Defendants have withdrawn their proposal to install water 
 filtration systems for use on an interim basis and are now  
 working on an alternative remedy.”  12 
 
The homeowners have never been provided an explanation – good, bad or indifferent - for 

this unilateral withdrawal from 21 months of discussions. 
 
But, they subsequently learned that the Attorney General’s Office and the Defendants 

were in the process of negotiating a settlement of the State’s 2013 lawsuit, which would include 
a requirement that Defendants build a water  main to connect Ritz Road and Railroad Street with 
the City of Marengo public water supply.  And, they learned that the City of Marengo and the 
Defendants were negotiating a memorandum  of understanding through which Defendants would 
build a City water main to serve the Arnold property, a City water main to serve Ritz Road and 
Railroad Street, and annex the Arnold property into the City of Marengo.    

 
The homeowners were denied any ability to participate in the State’s negotiations, 

although I did make telephone calls to the Assistant Attorneys General and expressly advised 

                                                 
7  5/15/15 Weaver Consultants Group, “Summary of Proposed Drinking Water Remedial Design.” 
8  Ibid., p. 2. 
9  “QUESTIONS RAISED BY DEFENDANTS’ DESCRIPTIONS OF  THE PROPOSED WHOLE HOUSE 
WATER TREATMENT SYSTEMS,”  drafted 7/7/15 by Jeff Diver.   
10   Ibid., Question 2,  p. 1.   
11  9/14/15 Defendants Emergency Motion to Extend Fact Discovery Deadline, State v. 300 West, LLC and The 
Arnold Engineering Co.,  
12  Ibid, p. 2 
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them that the homeowners want  “(1) a temporary replacement supply” of water, and (2) the right 
to return to use their wells when the contamination is remediated. 13   And, further, I advised that 
homeowners do not want to give up their wells, and the water main, in their eyes, is just a 
“temporary solution.” 14 

 
The City did not allow the homeowners to participate in their negotiations of the MOU,  

but the City Manager and City Attorney reviewed the concerns of one homeowner and 
responded, “If in fact there is a desire not to use the city water after a time and a desire to return 
[to] well water, I believe that you would be able to disconnect. . . .” 15 
 
 It has been more than four years since Defendants agreed to hook the homeowners up to 
the Marengo water supply,16  and that has yet to happen. But, the owners of the contaminated and 
threatened wells have been consistent throughout. Groundwater should be actively remediated, 
and they should be allowed to return to their well water for potable purposes once it is. 
 
Defendants are asking McHenry County for a huge favor, because there is nothing – no  
statute, regulation or anything else - which requires McHenry County to pass the 
ordinance proposed by Defendants.  McHenry County has absolute discretion to deny the  
“free pass” Defendants are seeking, to avoid cleaning up their contamination of McHenry 
County groundwater. 
 
 The County may have the obligation to give 300 West and Arnold a hearing. but  
there is no federal or Illinois statute or regulation which requires the County to pass, or even to 
consider passing, an ordinance to enable a groundwater polluter to avoid having to clean up the 
mess it created.   There are, for sure, requirements and standards for Illinois EPA to consider in 
deciding whether such an ordinance should provide that “free pass.”  But, there is nothing telling 
a county or other local government what it must or should consider or give weight in deciding 
whether to pass the ordinance in the first place. 
 
So, what are the kinds of things the County might want to consider in deciding whether 
Defendants have come before the County with what courts of equity call “clean hands?” 
 
Did the entities asking for the ordinance have anything to do with the groundwater 
contamination which the ordinance is addressed to? 
 

                                                 
13  Notes, Jeff Diver November 30, 2015  telephone conference with AAG Katie Pamenter. 
14  Notes, Jeff Diver December 9, 2015 telephone conference with AAG Pamenter and AAB Beth Wallace. 
15  Feb. 22, 2016  email from City Manager Gary Boden to Ann Taggart, {one of the homeowners), as well as the 
Major of Marengo, and other Ci ty officials. 
16   June 1, 2016 Consent Order, in People v. 300 West LLC and The Arnold Engineering Co., Docket 13 CH 1046,  
   22nd Judicial Circuit, McHenry County 
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 The answer is “yes.” 
 

While Arnold has been operating at the Marengo site since 1895, its  AlNiCo magnet 
production began at the Marengo facility in the mid-1930s.17 It has used perchloroethylene , 
(PCE),  and  trichloroethylene , (TCE) , and tetrachloroethane, (TCA), in its magnet production 
processes for many years.18  The property was inspected in 1992 , and reported to have been 
using trichloroethane and trichloroethene for degreasing in at  least 8 of the plant buildings, and 
finding TCA contamination in the site holding pond and percolation field 1n 1990, and TCA 
contamination in a site monitoring well in 1992. 19   In  2004 and 2006, ENVIRON, a consultant 
hired by Arnold,  investigated the site and reported elevated levels of trichloroethane, 
perchloroethylene and trichloroethylene had been detected in the groundwater monitoring wells 
at the NW corner of the Arnold property, very close to residential properties using private water 
wells:  discovery of solvent concentrations in excess of federal drinking water standards were 
made in 2001, 2004 and 2005. 20 

 
 300 West has had control of the Arnold property now for 14 years.   
  
 No serious investigation of the Arnold property, by either Defendant, occurred until they 
were sued by the Illinois Attorney General in June 2014. 
 
Were one or more of the entities who are legally responsible for the groundwater cleanup  
suckered into buying the contaminated property with no knowledge of the contamination? 
 
 The answer is “no.”   
 

I understand that at the June hearing, the issue was raised whether 300 West LLC  
acquired the Arnold property with little or no knowledge of the contamination on it.  To the 
contrary, 300 West commissioned a pre-purchase Limited Phase II Subsurface Soil and 
Groundwater Investigation Report, 410 pp, and, in Schedule 16(a) of the Property Purchase 
Agreement of May 25, 2006, nine additional reports and communications were identified as 
describing the site contamination.  All of this information was referred to in the Agreement as 
“Known Environmental Conditions.”  And 300 West was required, by the Agreement, to 
investigate and remediate all such contamination under the direction of Illinois EPA. 
 

                                                 
17 CODI 10-K, p. 37. 
18 Two 6000 gal underground storage tanks for 1,1,1-trichloroethane were installed in  1959.  Environ, April 2008 
Phase I Environmental Site Assessment, p. III-11. 
19  PRC Environmental Management, Inc., Preliminary Assessment / Visual Site Inspection  of the Arnold site, for 
USEPA, 3/18/93 
20   ENVIRON International Corp., Environmental Review of Nine Arnold Magnetics Facilities, Mar. 2004 ; 
ENVIRON International Corp., Update d Environmental Review of Six Facilities of Arnold Magnetics, Mar. 2006 
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Did the entities responsible for the problem move forward with due speed in trying to 
identify the size of the problem they created, and a plan for remediating that problem? 
 
 The answer is “no.” 
 

300 West claims it “voluntarily” entered the 90-acre Arnold property into the Illinois 
EPA Site Remediation Program 21  That’s not true. Rather, when 300 West bought the Arnold 
property on May 25, 2006, the seller required, as a condition of the sale, that 300 West enter the 
property promptly into the Site Remediation Program and clean it up its soil and groundwater 
contamination.22  But, although 300 West claims that it then enrolled the site in the SRP in June, 
2007, 23 it did not do that.  No, it did not enter the Program until May 2008, 24 after IEPA sent 
two Notices of Violation to the Defendants , in February and April of 2008. IEPA cited 
Defendants with multiple violations of the Illinois Environmental Protection Act, related to 
contamination of soil and 20-year old groundwater contamination on the Arnold property and the 
threat it presented to nearby residential drinking water wells. The Agency strongly suggested 
Defendants should enter the Site Remediation Program within 45 days.25  
 
 Defendants responded to the IEPA Notices of Violation with two separate written 
commitments to Illinois EPA ,  to complete the necessary Site Investigation Report, the 
Remediation Objectives Report, the Remedial Action Plan and the Remedial Action Completion 
Report by December 2008. 26  Here we are, twelve years later, and Defendants have still not 
presented Illinois EPA with an acceptable Site Investigation Report   - a report which is supposed 
to provide a detailed description of the nature and extent of all soil and groundwater 
contamination on, and migrating from, the Arnold property. Defendants’ last commitment was to 
produce the SIR this year, but it now appears it will be presented in 2021 at the earliest. 
 
 Defendants  have been sleep-walking their way through the Illinois Site Remediation 
Program, with one poor report after another and years between reports. 
 
Have the entities which caused the contamination admitted to it, expressed any regret and 
offered to make the lives of those most adversely affected better? 
 
                                                 
21 ”Proposal to Bd of Health”, 12/9/19, p.1. 
22  5/25/06 Property Purchase Agreement, Sec. 18.  Attachment  2 
23  EIL  letter, p. 1 
24  Site Remediation Program Application, dated 6/20/07, but not submitted to IEPA until May 12 , 2008, (see stamp 
at lower right of page 1.).  Note, also, the Application contains , at p. 4, a  Radius Map which had not been prepared 
until May 8, 2008.  Attachment 3 
25    2/28/08  IEPA  Violation Notice L-2008-01057  and 4/15/08 IEPA Violation Notice L-2008-00123 .  
Attachments 4 and 5 
26  Site Remediation Program Application of May 12, 2008, p. 2; and 6/17/08  response by 300 West LLC to the two 
IEPA Notices of Violation earlier discussed. Attachment 6 
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 The answer is “no.” 
 
 Neither Defendant has ever, to my knowledge, admitted to having caused, contributed to 
or aggravated the groundwater contamination to the north and north-west of the Arnold property. 
Their consultant speaks as though the problems just appeared one day .  He says that  “past 
owners and operators used solvents” at the property, as if those owners and operators were 
someone other than Arnold. 27  And the consultant never talks in the active voice – by saying that 
the actions or operations of Defendants caused the release of chlorinated solvents at the Arnold 
property which ultimately reached the groundwater under the Arnold property and then migrated 
away from the Arnold property to contaminate groundwater being used as a potable water supply 
by a group of residents N/NW of the Arnold property.  Instead, we are told that the groundwater  
Defendants  have contaminated is a  “legacy groundwater use.” 28  And, that Defendants are 
working to address  “legacy circumstances.” 29 
 
 The environmental contamination at and from the Arnold property did not present itself 
through a just –discovered  will from a long-forgotten relative.  It comes to us directly from those 
who caused it  -  those who may have begun to cause the contamination in the past, but who are 
present here and now, and available to  correct the problems they created.  There is nothing 
anonymous about who contaminated this groundwater and how. 
 
Will this ordinance help the affected McHenry County properties to be developed or used 
for some higher purpose desired by the County? 
 
 The answer is “no.” 
 
 The ordinance will tell every future potential buyer of property, from Route 20  on the 
south to the Kishwaukee River on the north, and from West Street on the east to Thorne Road on 
the west,  that they are buying “contaminated property,” that they will not have the ability to put a 
well on the property to use for potable water purposes, and that they might not be able to use an 
existing well for crop irrigation purposes. 30 
 
Have the entities which caused the contamination presented a strong argument, supported 
by studies and testimony, that there is no way to actively remove the contaminants from 
this groundwater?  
 

                                                 
27  Proposal  to Bd of Health” , p. 1. 
28  Proposal to Bd of Health, p. 3 
29  EIL 6/9/19 letter to Chmn Franks, p. 2. 
30  IEPA has requested that the McHenry County Conservation District stop using its irrigation wells because  of the 
contaminants in the water, and because the operation of the wells could be causing the contamination plume to 
change its course. 
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 The answer is “no.” 
 
 Nothing has been presented. 
 
Are the entities responsible for the needed groundwater remediation financially healthy?   
 

Arnold has the financial resources needed to clean up the McHenry County groundwater 
it has contaminated.   

 
300 West has told you that Arnold “is a privately-held manufacturer.” 31 That is not true. 

For the past 74 years Arnold has been owned by a string of New York Stock Exchange publicly-
held corporations.32  

 
It is Currently Owned by NYSE-listed Compass Diversified Holdings (CODI).33  

Compass had 2019 revenue of $1,450,233,000,  gross profits of $519,443,000.34  and total assets 
worth $1,891,890,000,  For 36 straight quarters, Compass has paid its shareholders an annual 
dividend of $1.44.35  Compass has only 8 subsidiary “Groups,” one of which is Arnold.  Arnold 
has nine facilities worldwide, but “functions as one company and one team.” 36  Compass 
describes Arnold as “the largest and, we believe, the most technically advanced U.S. 
manufacturer of engineered magnetic systems.”37 

 
Additionally, Arnold reports in its 12/31/19 10-K Report that a group of large 

companies have contractually committed to indemnify and hold Arnold harmless for the cost of  
groundwater cleanup at the Arnold property.38  
 
     CONCLUSIONS 
 

I request that McHenry County deny Defendants’ proposal for a groundwater use 
restriction ordinance.  Thank you.     

        Jeffrey R. Diver 
                                                 
31 12/9/19 letter from Defendants’ environmental consultant,  EIL, to County Board Chairman Franks , p.1 
32 Allegheny Ludlum Steel Corporation  (1946-1986), SPS Technologies, Inc. (1986-2003), Precision Castparts 
Corp. (2003-2005) ,  Audax  Group, (2005-2012)  and Compass Diversified Holdings, (2012 to present), CODI 10-
K, pp. 37-38. 
33 Arnold 2019 Annual Report,  “CODI Annual Report”), and  12/31/19 10-K filed with  the SEC, (“CODI 10-K”) 
34  CODI 10-K, p. 57. 
35  Annual Report, p. 3 
36  CODI 10-K , p. 37 
37  CODI 10-K, p. 8. 
38  According to p. 68 of  the CODI 10-K, SPS Technologies, LLC, SPS Technologies Ltd., Precision Castparts 
Corp. and Audax  Private Equity Fund, L.P. all have  the obligation to indemnify Arnold 
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